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Current Trends
According to a recent survey by Brightworks Partners, the growth of RIAs are changing the landscape
in the 401(k) market. Five years ago, RIAs accounted for just 8% of ac ve 401K) advisors. Now, they
are the largest set within the 401(k) advisor field with a total of 20% of all plans. They are just slight‐
ly larger than the wirehouse (18%), insurance (17%) and the independent broker‐dealer channels
(15%). Consistent with the growth of RIAs in the 401(k) fields, the move to fee based compensa on
con nues also. Last year 54% of advisors described their compensa on as mainly fee based. In
2005, only 24% of advisors indicated they were fee based.
The market is changing in other ways as well, from the discussions regarding the defini on of fiduci‐
ary (see next page) to the current budget proposals to the focus on re rement readiness. One of the
current budget proposals includes an idea that would be harmful to re rement plans—that a par ci‐
pant would lose their deduc ons for contribu ons to a re rement plan if that par cipant has more
than a certain amount of money in their account (approximately $3.4 million currently). This pro‐
posal is basically punishing those individuals that have been good sav‐
ers. Some say that there is also a current discussion that would help the
industry, by requiring par cipant statements to outline what a par ci‐
pant’s current account balance will bring them at re rement. Only me
will tell what will be adopted and we’ll keep you up to date.

The Defini on of a Fiduciary
For several years now, the Department of Labor has
been issuing proposed legisla on to change the defini‐
on of the word fiduciary under ERISA. The discus‐
sions have actually been going on since 2012 when
the DOL’s Employee Benefits Security Agency (EBSA)
proposed a new rule that would broaden the current
defini on of fiduciary. Under the proposed rules, the
defini on would be broadened to include “any person
who provides investment advice to plans for a fee or
other compensa on.” Currently, the regula on elimi‐
nates investment advisors from being a fiduciary un‐
der most cases.
Because of these pro‐
posed changes, invest‐
ment advisors and brokers
are upset because anyone
who is an investment ad‐
visor under Investment
Advisors Act of 1940 will
be a fiduciary if he or she
provides investment ad‐
vice for a fee. Another
change would be that the
advice would not need to
be given over a period of
me—one single instance
of advice would make that
advisor.
The DOL is proposing this rule because the depart‐
ment cannot currently take ac on against advisors
who have provided bad advice because they were not
considered fiduciaries. Others argue that the pro‐
posed rule amounts to over‐regula on and will lead to
increased investment costs for middle class families.
The DOL has advised that the rule will be re‐proposed
in August 2014.
So, what is the defini on of a fiduciary and what are

the responsibili es involved? According to the DOL’s
defini on, many of the ac ons involved in opera ng a
plan make the person or en ty performing them a
fiduciary. Using discre on in administering and man‐
aging a plan or controlling the plan’s assets makes
that person a fiduciary to the extent of that discre on
or control. Thus, fiduciary status is based on the func‐
ons performed for the plan, not just a person’s tle.
The responsibili es of being a fiduciary includes the
following:
 Ac ng solely in the in‐
terest of plan par cipants
and their beneficiaries and
with the exclusive purpose
of providing benefits to
them;
 Carrying out their du es
prudently;
 Following the plan doc‐
uments (unless inconsistent
with ERISA);
 Diversifying plan invest‐
ments; and
 Paying only reasonable
plan expenses.
With these fiduciary re‐
sponsibili es, there is also poten al liability. Fiduciar‐
ies who do not follow the basic standards of conduct
may be personally liable to restore any losses to the
plan, or to restore any profits made through improper
use of the plan’s assets resul ng from their ac ons.
However, fiduciaries can limit their liability in certain
situa ons. One way fiduciaries can demonstrate that
they have carried out their responsibili es properly is
by documen ng the processes used to carry out their
fiduciary responsibili es.
We’ll keep you up to date as we receive more infor‐
ma on on this topic.
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